briefly to examine the case by the light of an understanding of the first amendment that Jefferson and Madison may have shared. My broader purpose is to suggest the extent to which Lynch v. Donnelly may serve as a synecdoche of a larger drift that now appears to be winning acceptance in the Supreme Court.
This trend can be summed up as a movement from one national epigram to another; it is the movement from "E Pluribus Unum" to "In God We Trust," from the ideal expressed by our original Latin motto-one nation out of highly diverse but equally welcome states and people-to an increasingly pressing enthusiasm in which government re-establishes itself under distinctly religious auspices. Lynch v. Donnelly is the clearest expression to date that acts affiliating government and religion may be deemed consistent with the first amendment, at least if accomplished gradually, that is, incrementally. A constitutional neologism has nearly displaced the much different figure of speech, that of a ''wall of separation" between church and state, which Thomas Jefferson once used in commemorating the ratification of the first amendment. 3 The neologism is that insofar as most persons are religious, it is altogether natural that government should itself reflect that fact in its own practices. Thus, according to this neologism, it is not helpful to regard the first amendment as having emplaced a wall separating the practices of religion from the practices of government, for it is not walls, but bridges, that the first amendment contemplates. Even the absorption of a dominant religion within government itself may be deemed altogether unexceptionable-as though it were but a part of natural history. It is thus symbiosis, not separation, that the first amendment may be interpreted to accommodate. At least I cannot understand Lynch v. Donnelly otherwise, although I think it very far re-3. Jefferson wrote of a ''wall of separation" in replying to an address from a committee of the Danbury Baptist Association of Connecticut:
Believing with you that religion is a matter which lies solely between man and his God, that he owes account to none other for his faith or his worship, that the legislative powers of government reach actions only, and not opinions, I contemplate with sovereign reverence that act of the whole American people which declared that their legislature should 'make no law respecting an establishment of religion, or prohibiting the free exercise thereof,' thus building a wall of separation between Church and State. T. JEFFERSON, Letter of Jan. 1, 1802, in 16 THE WRITINGS OF THOMAS JEFFERSON 281-82 (A. Bergh ed. 1905). In Lynch, 104 S. Ct. at 1359, Chief Justice Burger writes of Jefferson's ''wall":
The concept of a 'wall' of separation is a useful figure of speech probably deriving from views of Thomas Jefferson. The metaphor lias served as a reminder that the Establishment Clause forbids an established church or anything approaching it. But the metaphor itself is not a wholly accurate description of the practical aspects of the relationship that in fact exists between church and state. He goes on to say that far from requiring "complete separation of church and state," the Constitution "affirmatively mandates accommodation, not merely tolerance, of all religions, and forbids hostility toward any." ld. (Vol. 1984:770 moved from the interpretation of the first amendment originally agreed upon by all nine Justices of the Supreme Court when the issue was first comprehensively addressed, in Everson v. Board of Education, 4 nearly forty years ago.
I.
Although there is of course very substantial controversy over the "right" meaning of the religion clauses of the first amendment, 5 there is nonetheless considerable agreement that they originally met with broad support from at least three distinct sources. The disagreement has been not so much whether there were not at least these three sepa-4. 330 u.s. 1 (1947).
5.
As a sampler of academic books and articles on the religion clauses of the first amendment, the following may be helpful: R. CORD, SEPARATION OF CHURCH AND STATE 5, 15 (1982) (first amendment was not intended to preclude federal aid to religion "on a nondiscrimination basis"); M. HOWE, THE GARDEN AND THE WILDERNESS 1-31 (1965) (discussing federalism and the first amendment); W. KATZ, RELIGION AND AMERICAN CONSTITUTIONS 12-13 (1964) (sUp· porting a theory of "full neutrality, ... requiring the government to be neutral not only between sects but also between believers and nonbelievers"); P. KAUPER rate sets of political interest, each of which could be well served by the proposed clauses; it was rather whether one or another was so dominant that acts of government consistent with that set of interests, albeit not necessarily equally consistent with one of the other sets of interests, should be deemed consistent with the clauses as ratified. Up to a point, however, the Supreme Court treated them as converging on a single legal principle and thus felt no compulsion to treat those interests as rivals among which it need choose. Rather, the matter was seen as yielding a single legal principle, quite robust by itself, and substantially consistent with all three sets.
These diverse inputs were the concerns of voluntarism, separatism, and federalism. The first, voluntarism, was derived largely from the moderate spirit of religious toleration associated with the Quaker tradition ofPennsylvania. 6 The second, separatism, was derived principally from the successful efforts of Madison and Jefferson in Virginia to disentangle the affairs of government from religious establishments, especially in respect to taxes and levies for religious assistance. 7 The third, federalism, was derived from the preferences of other states that-in contrast with Virginia-maintained particular religious establishments, which they were concerned to keep free from the interference of the national government. 8 It was quite consistent with all three concerns that they would converge on a single proposition: Congress should be disabled from legislating on religion. 9 The final form of agreement in-6. Maryland, Rhode Island, and Pennsylvania have been grouped together as "the most successful colonial experiments in religious freedom which the transformers of colonies into states and the framers of our American Constitution had before them." I A. STOKES, CHURCH AND STATE IN THE UNITED STATES 364 {1950). Of these, Penn's colony was "the most consistent." /d. 9. "To leave the thorny matter of religion to each state, and at the same time to clearly guarantee no jurisdiction in the matter by the national government, was the expedient compromise." Esbeck, supra note 5, at 364; see also i'!fra text accompanying note 18. [Vol. 1984:770 troduces the first amendment itself: "Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof."
Accepted at face value, the concerns of voluntarism, separatism, and federalism were not at odds with one another. They framed no tension; rather, they mutually reinforced a single proposition: Questions of religious choice were not to be the business of the national government. 10 Article VI of the Constitution had already provided that "no religious test shall ever be required as a qualification to any office or public trust under the United States," 11 a provision meant to make it quite clear that ''unbelievers or Mohammedans" were not excludable.12 The motto of the new nation, proposed in a Continental Congress committee report by Franklin, Adams, and Jefferson, and adopted for use in the Great Seal of the United States in 1782, was "E Pluribus Unum." 13 The original legend on new coins, first on continental dollars, then on the fugio cent minted in Philadelphia, in 1787, was "Mind Your Business." 14 The inscription on the obverse side ofthe Great Seal was ''Novus Ordo Seclorum," a New Order of the Ages. 15 The secular separation assured each individual that none need feel alien to this government, whatever his own religion or personal philosophy, for it was to be a temporal government not commingled with a clergy, a theism, or a church. At the same time, this wall of separation-in Jefferson's terminology 16 -assured the several states that they would be immune from attempts by the national government to influence or limit their own religious establishments in any respect.
The resolve to forbid this national government from adopting a religion or reserving its offices for only the religious carried over to the field of international affairs. Whatever the disposition of other nations, each might expect a relationship of amity with the United States, which 10 itself incorporated no religious predisposition against any nation. This observation is illustrated in article XI of our 1797 treaty with Tripoli:
As the government of the United States of America is not in any sense founded on the Christian religion-as it has in itself no character of emnity [sic] against the laws, religion, or tranquillity of Musselmen-and as the said states never have entered into any war or act of hostility against any Mahometan nation, it is declared by the parties, that no pretext arising from religious opinions shall ever produce an interruption of the harmony existing between the two countries. 17
So strongly was the principle respected by some that they were to risk quite substantial political opprobrium in its behalf, even where the risk may have seemed unnecessary to undertake. Thus, when Congress resolved to request merely precatory presidential statements of annual thanksgiving, themselves seemingly harmless and altogether uncontroversial gestures unlikely to offend anyone, Washington and Adams easily acquiesced-but Jefferson could not. The practice was doubtless well intentioned, he admitted, but the principle was careless and unsound. "I do not think myself authorized to comply," Jefferson wrote, I consider the government of the United States as interdicted by the Constitution from intermeddling with religious institutions, their doctrines, discipline, or exercises. This results not only from the provision that no law shall be made respecting the establishment or free exercise of religion, but from that also which reserves to the States the powers not delegated to the United States. Certainly, no power to prescribe any religious exercise, or to assume authority in religious discipline, has been delegated to the General Government. . . . I do not believe it is for the interest of religion to invite the civil magistrate to direct its exercises, its discipline, or its doctrines; nor of the religious societies, that the General Government should be invested with the power of effecting any uniformity of time or matter among them .... I am aware that the practice of my predecessors may be quoted. But I have ever believed, that the example of State executives led to the assumption of that authority by the General Government, without due examination, which would have discovered that what lnight be a right in a State government, was a violation of that right when assumed by another. Be this as it may, every one must act according to the dictates of his own reason, and mine tells me that civil powers alone have been given to the President of the United States, and no authority to direct the religious exercises of his constituents. Madison, as president, did not adhere to Jefferson's example but, even after he had discounted such ceremonial utterances for fasts and festivals as "merely recommendatory" and "absolutely indiscriminate," he acknowledged that in fact they constituted a "deviation from the strict principle" he shared with Jefferson. 19 Similarly, Madison acknowledged that he had been quite mistaken in approving-as a member of the House, in 1789-bills for the payment of, congressional chaplains. 20 "Is the appointment of Chaplains to the two Houses of Congress," he asked, consistent with the Constitution, and with the pure principles of religious freedom? . . . In strictness the answer on both points must be in the negative. The Constitution of the U.S. forbids everything like an establishment of a national religion. The law appointing Chaplains establishes a religious worship for the national representatives, to be performed by Ministers of religion, elected by a majority of them; and these are to be paid out of the national taxes. . . . If Religion consists in voluntary acts of individuals, singly, or voluntarily associated, and [if] it be proper that public functionaries, as well as their Constituents should discharge their religious duties, let them like their Constituents, do so at their own expense. 21 The feature of tax subsidy was especially offensive to Madison-unsurprisingly, since it was that very practice that he and Jefferson had successfully opposed in Virginia. There, Madison had written that not even "three pence" should be coerced of any person, through taxes, for the propagation of religious views with which he disagreed.2 2 The view of the proper relationship between government and religion see L. LEVY, JEFFERSON AND CIVIL LIBERTIES (1963) .
19. 1 A. STOKES, supra note 6, at 491. 20 . Id at 456. Robert Cord has suggested that these reflections by Madison should be dis· missed for the same reason, he says, that it would be "absurd" for any serious analyst or historian to give the slightest credence to equivalent statements by Mr. Nixon respecting the wrongness or unconstitutionality of surreptitious tape recordings in which he participated when he was president. R. CoRD, supra note 5, at 36. But even supposing one accepted his comparison of James Madison with Richard Nixon, his idea of what the serious analyst or historian should do seems odd. If, indeed, Mr. Nixon were even now to suggest that he may have been quite wrong, and that he now does regard what he did as president as having been inconsistent with the fourth amendment, is it the case that every serious analyst or historian should: (a) dismiss such a statement as wholly unworthy of credence, and (b) record Mr. Nixon as necessarily having held the view that what he did as president was wholly consistent with the fourth amendment? Why would the serious analyst or historian do so? The separation principle, moreover, operated in both directions; it was meant to keep religion from entangling the state as well as to keep the churches free from the state influence that would have been the inevitable concomitant of state financial support. The Memorial and Remonstrance Against Religious Assessments, of 1785, inveighed against the risk that "the Civil Magistrate . . . may employ Religion as an engine of Civil policy," and equally against the infusion of any particular religion within government "because it will have a like tendency to banish our Citizens," i.e., to make them aliens to their own govemment.24 Competition among religions for position within government must be avoided so that none need fear any other, as each might otherwise seek its own establishment through government or within sional taxing and spending power and (b) violation of a "specific constitutional limitation" upon that power government. 25 Voluntarism, then, was the principle of personal choice. Separatism was the principle of non-entanglement. Federalism was the principle of pure state autonomy, immune from national power, respecting policies that affect religion. Laws favoring religious establishments, like laws prohibiting the free exercise of religion, were thus altogether disallowed. The contributing streams of the first amendment were not, in this view, jostling and competitive. Rather, they converged on a single proposition thought eminently suitable for the national government. Citizens from all states, regardless of each state's own internal practices, would be assured of being able to meet on common secular ground to conduct the civil business of a purely civil government. The authority of that government was of enumerated civil powers that incorporated none of a religious provenance or cast, and was constrained from directing or otherwise influencing the voluntarism of private choice. No religious tests of any kind were to be associated with that government, for no sort of favored religion or "national" religion would be appropriate for Congress even to consider. Laws tending to finance religion, like laws tending to prohibit particular religions or to favor preferred religions, were prohibited to the national government in order to leave room for such diverse and separate policies as each state might individually elect. The motto of the country, "E Pluribus Unum," was significant: One nation, a civil and neutral polity, from many states of highly diverse people and practices.
Then, with the abandonment, circa 1834, of the last state-established religions and the subsequent enactment, in 1868, of the fourteenth amendment, a principle originally felt suitable to apply to Congress partly on behalf of the states ultimately became applicable to the states as well. 26 The detachment of government from religion that Jefferson and Madison had originally fought to achieve in Virginia had become a general obligation.
II.
In their first full address to the subject, in Everson v. Board of Education,27 all nine Justices of the Supreme Court agreed in this view. Indeed, the following summary by Justice Black was faulted by no one on the Court:
The "establishment of religion" clause of the First Amendment means at least this: Neither a state nor the Federal Government can set up a church. Neither can pass laws which aid one religion, aid all religions, or prefer one religion over another. Neither can force nor influence a person to go to or to remain away from church against his will or force him to profess a belief or disbelief in any religion. No person can be punished for entertaining or professing religious beliefs or disbeliefs, for church attendance or non-attendance. No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion. Neither a state nor the Federal Government can, openly or secretly, participate in the affairs of any religious organizations or groups and vice versa. In the words of Jefferson, the clause against establishment of religion by law was intended to erect "a wall of separation between church and State." 28 Rather, four of the nine Justices, agreeing entirely with Black's view, dissented solely on the separate basis that they, unlike the majority, believed it had not been honored, that is, that the particular law in question 29 was defective. Indeed, it was on the basis of Justice Black's description of the first amendment, rather than on the basis of some different description, that the dissent itself also relied. 30 Fourteen years later, Justice Frankfurter, who had concurred in Everson with Justice Black's sentiments even while dissenting in the particular case, returned to the same theme. ''The Establishment Clause," he declared, (1981) withdrew from the sphere of legitimate legislative concern and competence a specific, but comprehensive, area of human conduct: man's belief or disbelief in the verity of some transcendental idea and man's expression in action of that belief or disbelief. Congress may not make these matters, as such, the subject of legislation, nor, now, may any legislature in this country. Neither the National Government nor, under the Due Process Clause of the Fourteenth Amendment, a State may, by any device, support belief or the expression of belief for its own sake, whether from conviction of the truth of that belief, or from conviction that by the propagation of that belief the civil welfare of the State is served, or because a majority of its citizens, holding that belief, are offended when all do not hold it. 31 Difficult cases still arise, of course, even under the Black-Frankfurter view of the establishment clause. Generally, however, the difficulty of such cases has been limited to circumstances in which the good-faith conduct of civic business has imposed a hard choice on individuals whose personal religion has instructed them in opposition to the law. In such cases, there is a fair question whether the relevant public policy is so pressing that, whatever the strength of the religiously-grounded opposition to it, exceptions will not be tolerable, or whether, to the contrary, respect for religious pluralism counsels a measure of state self-restraint.
At one extreme, criminal prohibitions of homicide, mutilation, or child abuse cannot yield regardless of the intensity of the religious passion that demands such exceptional forms of "free'' exercise. At the other extreme, however, the civil polity is not seriously distressed if it excuses those for whom ritual forms of respect for the state are acts of blasphemy. In the latter circumstance, the doubtfulness of the state's policy, the meanness of disallowing conscientious abstention, and the gratuitousness of the damage to the sincerely pious weigh in favor of accommodating sincerely held religious beliefs. 32 The establishment clause as described by Jefferson or Madison and summarized in the quoted excerpts from opinions by Justices Black and Frankfurter is not necessarily hostile to such an accommodation. Therefore the occasional wisdom of accommodation does not constitute an objection to traditional establishment clause doctrine. To the contrary, respect for so modest an accommodation as would be required in these circum- stances would be strongly counselled by the free exercise clause. 33 In between these extreme and thus rather obvious cases, the closer and more difficult issues must continue to be addressed· without inconsistency with the principles of neutrality and separation.
In sharp contrast to those closer issues and presenting a paradigmatic disregard of the establishment clause in virtually every dimension of its concerns would be a case involving all of the following deliberate acts of government:
1. The overt alignment of government with the particular theology of one, politically dominant, religious sect; 2. The collaboration of government with commercial interests to stimulate consumer purchases by the government's own promotional use of a particular religion's artifacts and mysteries; 3. The propagation under government sponsorship of distinctly religious symbols uniquely associated with one sect's most holy event-the miracle of divine birth of its particular prophet and messiah; 4. The purchase and maintenance through tax levies, and promotional display in outdoor public location each year, of sectarian objects, during the season designated for the Mass or eucharist of one religion's principal sacrament.
The facts of Lynch v . .Donnelly 34 fit this paradigm exactly. Accordingly, when appropriately petitioned by a natural coalition of plaintiffs, a federal district court enjoined the governmental practice. 35 The state had not merely aided "all" religions but rather had promoted emphatically and exclusively one religion. It had not only broken with a general neutrality regarding purely religious doctrine, it had also preferred one religion over others. It had used tax money in support of a religious activity and encouraged belief in, and endorsed, the particular holy day-Christ's Mass-of one sect. It openly participated in the affairs of one church by duplicating in wood and plastic the imagery of a sacred event in order to encourage a general secular, commercial enthusiasm to intensify its holy day. The wall of separation between church and state had clearly been breached by a clear governmental, politicized, symbiotic embrace of one faith's preferred holy day. 3 (1984) . The plaintiffs in Lynch included an objecting taxpayer, offended members of minority religions, and aggrieved residents alienated by the absorption by government of a partisan religious observance that the government had adopted and sponsored. 525 F. Supp. at 1153-57.
36. See id. at 1173 (concluding that the municipality had "tried to endorse and promulgate religious beliefs by including a nativity scene in its display"). (Vol. 1984:770 In its examination of this obtuse collaboration, the district court had little problem. The entanglement with religious controversy, the identification of the state with one favored theology, the alienation of many of its own residents embittered by the hubris oflocal government enlisting the tax power and regulatory authority to identify itself with the creed of one religion's martyred prophet, the objectively communicated support and endorsement of that religion's singular claims, all ought to have made the case easy.
In Lynch v . .Donnelly,3 7 a divided panel in the United States Court of Appeals for the First Circuit affirmed. The Supreme Court, in an opinion by the Chief Justice, with four justices dissenting, reversed both lower court holdings that the municipal purchase, maintenance, and periodic illuminated Christmas display of a purely Christian nativity scene was unconstitutional. The opinion perfunctorily acknowledged the "three-prong" test of the Court's earlier cases, which demands that a challenged statute have a "secular legislative purpose;" that its "primary effect" neither "advance nor inhibit" religion; and that it not promote "an excessive entanglement" with religion. 38 Purporting to apply the "primary effect" prong of this test the Chief Justice observed:
Of course the creche is identified with one religious faith but no more so than the examples we have set out from prior cases . . . . 39 We can assume, arguendo, that the display advances religion . . .;
[but] whatever [the] benefit to one faith ... [,] display of the creche is no more an advancement or endorsement of religion than the Congressional and Executive recognition of the origins of the holiday itself as "Christ's Mass" .... 4o [T]o conclude that the primary effect of including the creche is to advance religion in violation of the Establishment Clause would require that we view it as more beneficial to and more an endorsement of religion ... than ... [specific forms of assistance previously allowed such as textbook loans to parochial schools and bus fare reim- We are unable to discern a greater aid to religion deriving from inclusion of the creche than from these benefits and endorsements previously held not violative . . . . 42 Such was the tenor of the analysis under the purported "threeprong" approach; but, given the Chief Justice's warning that the Court would not be "confined to any single test or criterion in this sensitive area" 43 we should assuredly be alert to the possibility that an altogether new test was aborning. What is that test? Apparently it is an "any more thad' test. Here, in one possible summary, are its parts. 44 First, the court must determine whether the government acts that have been questioned plainly sponsor, assist, promote, or advance a particular religion, its specific practices, its distinctive theology, or its establishment.
Second, assuming that the acts complained of plainly do sponsor, assist, promote, and advance a particular religion, its specific practices, its distinctive theology, and its establishment, the court must then nonetheless also determine whether in doing so, the government has merely acted in a manner consistent with what it has regularly done-or with what Congress has regularly done-in the past.
Third, unless the court finds that the additional acts are more egregious than other acts of government of a like kind-that is, unless the new acts advance this religion "any more than" government has generally advanced a preferred religion-the court shall sustain the acts in question. 4 5 42. ld. at 1364 (emphasis added). 43 . ld. at 1362. 44. Actually, if one pays very close attention to the cases, it appears that in fact a majority of the Court has been applying a "scarcely any more than" test; the question is whether what government has done in the instant case is scarcely any more than what a majority of the Court has acquiesced in in the recent past. Thus, from the five-to-four decision in Everson, one may trace forward through Board of Education v. Allen, 392 U.S. 236, 241-49 (1968) ; Walz v. Tax Comm'n, 397 U.S. 664, 674-80 (1970) (upholding property tax exemptious for religious property); Hunt v. McNair, 413 U.S. 734, 741-49 (1973) (upholding state revenue bonds to finance a Baptist college; approximating the phraseology of the "any more than" test); Roemerv. Board of Pub. Works, 426 U.S. 736, 745-70 (1976) (upholding public grants to private colleges and religious institutions); Wolman v. Walter, 433 U.S. 229, 241-55 (1977) (providing textbooks, standardized testing and scoring, diagnostic services and career guidance for parochial studeuts constitutional, but providing instructional materials and equipment and field trip services unconstitutional); Committee for Pub. Educ. v. Regau, 444 U.S. 646, 653-62 (1980) (upholding use of public funds to reimburse nonpublic schools for performing state-required testing and reporting); Mueller v. Allen, 103 S. Ct. 3062, 3065-71 (1983) (upholding tax deductions for expenses of sending child to nonpublic school); and Marsh v. Chambers, 103 S. Ct. 3330, 3332-37 (1983) . To be sure, even now not every gross practice will be sustained. For example, mandatory posting of the Ten Commandments in public schools was held invalid in Stone v. Graham, 449 U.S. 39, 39-43 (1980) and legislative delegation to churches of an absolute veto over neighborhood liquor licenses was held invalid in Larkin v. Grendel's Deu, 459 U.S. 116, 120-27 (1982) .
45. This summary is of course my own and certainly would not be useful if recited to the Court in any actual case. Even so, this mere parody of a test was at ouce applied by a lower (Vol. 1984:770 In an artless sense-but in no sense that will withstand even the mildest scrutiny-the Lynch case can also be fitted within the literal wording of the "three-prong" test a majority of the Court has declared that it will usually apply to establishment clause claims. 46 The first prong, we recall, is that the law or governmental practice must possess a "secular'' purpose. If "secular'' is taken merely descriptively, simply as a synonym for whatever things temporal or civil government thinks appropriate to undertake as a temporal and civil government, then the facts of the Lynch case do indeed fit a "secular" purpose. That purpose is the government's own decision to identify its own conduct, and the uses of its tax revenues, with the events, values, mysteries, customs, and monotheism of a particular religion-the religion, hardly coincidentally, that is most widely subscribed to nationally as well as locally. The municipal purchase and annual, public, illuminated, tax-supported Christmas display of a nativity scene fit within that purpose exceedingly well. By the same gesture, the "primary effect" of the city's practice is without doubt to bring about that secular, that is, governmental, objective. Moreover, because the local government pursues its policy strictly through the uses of its own monies and its own property and does not engage any church to provide the place for its illuminated display, there are obviously no "entanglements" with any church or religious body as such.47 Viewed this way, the decision need not have been compromised by the majority opinion's ineffectual attempt to compare the city's illuminated, commercially-manufactured, outdoor nativity scene to the mere inclusion of historic religious paintings in a public museum.4s Neither need the opinion have been hedged by suggesting that had the nativity scene been unaccompanied by additional Christmas tokens such as Santa and reindeer-additions, incidentally, that embarrass the suggestion that the entire display was otherwise similar to the collection of a public art museum-it might have been unconstitutional.4 9 Rather, a square logical fit can be made to the conventional three-prong test, albeit a fit that is at once self-validating and ironic. Essentially, it is the following, as, regretfully, I believe was the real case.
Insofar as the theology, artifacts, and liturgy of a particular religion have already formally been adopted into government itself and made a regular feature of government's own practice, the religion has itself been partly secularized. That is, it has been assimilated into and ernment for essentially religious purposes; or (c) use essentially religious means to serve governmental ends. . . . ld at 294-95 (emphasis added). The last point, that government may not ''use essentially religious means to serve governmental ends,'' meant, in the context of Schempp, that even supposing the sole reason for Bible readings at the opening of each class day were utterly secular-that is, not at all to induce belief in the Bible but solely as a clever device to get students to quiet downthey were nonetheless unconstitutional because the religion clauses meant to forbid government from exploiting religious forms as a deliberate tool of secular policy. The license of the state, to appropriate the forms of religion as instruments of state policy, may subject each such religion to degraded uses over which it can exercise no control. Avoidance of that hazard was a principal theme of Madison's Memorial and Remonstrance. See J. MADISON, supra note 7. In Lynch, however, the Chief Justice virtually stood the Brennan criteria upside down. First, he declared that it is enough that there be any discernible secular purpose, no matter how minor; he explicitly declares that it need not be exclusive or even dominant Lynch, 104 S. Ct. at 1363 n.6. Then, insofar as any secular purpose is present, he declares that even assuming esseutially religious means have been appropriated by government as the means of effectuating that secular objective, it is "irrelevant." ld at 1363 n.7.
But why it is "irrelevant" is not explained, nor is it clear why anyone would not think it relevant. If the object were purely to build military morale, and the principal effect were indeed to build such morale rather than, for example, to assist a particular church, would it be similarly "irrelevant" that the means chosen to build such morale involved the government in producing and distributing crosses, copies of militant hymns such as "Onward Christian Soldiers" and the like, in preparing troops for the capture of oil fields in Iran? The majority's failure to see "relevance" in such a matter is dismaying.
48 made a part of the state temporal, and not simply left to the church spiritual. To whatever additional extent other incidents of that religion are similarly annexed and identically made a part of official state practice, the acts that are necessary to do so obviously do serve a "secular" purpose, namely, the appropriation of a particular religion or faith as a practice of government. The events that do this may be individually modest, discrete, and extremely gradual, as has happened in the United States. 5° This movement, a movement of gradual, secularized Christian ethnocentrism, has tended to elude the establishment clause itself. Originally, in merely marginal, seemingly trivial, and obviously nonjusticiable 51 ways, statesmen and politicians easily commingled religiously colored habits of personal conduct with their deportment in public office. Some no doubt did so naturally, without thinking about it. Others, perhaps somewhat crassly, doubtless saw strong political advantage in making great public display of their piety. The commonplace personal tendency, to identify preferred "religious truths" with national policy, is institutionally irresistible in times of greatest sacrifice, such as war time. Thus, it is scarcely surprising, given the religious antecedents of the abolitionist movement, that the Union cause in the Civil War would be mingled with the assimilation of Christian symbolism, and that Christian theology thus would itself become part of the cause. Recall, for instance, the Battle Hymm of the Republic. That "In God We Trust" was first authorized for use on American coins in 1864, therefore, is scarcely remarkable. 5 2 That the fuller transition was made during the 1950's, with the alteration of the national motto, 53 the insertion of a common monotheism in the Pledge of Allegiance, 54 and the mandatory insertion of "In God We Trust" on all United States currency and money, 55 is equally unsurprising. Jingoistic desires to paint a vivid contrast in the Cold War, separating ourselves, claiming "God" within "our'' government, for sanctimonious contrast with "Godless atheistic" Communism, made the deliberate appropriation of a pervasive religiosity an irresistibly useful instrument of state policy. 56 In these marginal, gradual, ordinary ways, then, virtually from the beginning the nation has drifted, reidentified itself, and become, like so many others, accustomed to the political appropriation of religion for its own official uses. In exchange, it now purchases religious support. Late arrivals to America may suppose they can take the government's religiosity or leave it, but they are stuck with the reality that clashes so clearly with the first amendment: Ours is basically a Christianpretending government where they will be made to feel ungrateful should they complain. The gradual but increasingly pervasive installment of compromised religious ritual within government itself thus draws that which was formerly outside to the inside; the prevailing monotheism has been made a commonplace exhibition in state practice, and put to service and supported by the state when felt useful. Additional appropriations from sectarianism may then become logically fitted as part of this "secular" but sectarian state. Distinctly religious practices, insofar as they serve the state, thus by definition have virtually succeeded in satisfying a secular purpose and promoting a secular interest. In this gradual absorptive fashion, then, satisfying the Court's current "test" can scarcely ever be a problem.
III.
Not so long ago, Justice Powell said that he believed we were now far removed from the dangers that so troubled Jefferson and Madison.s 7 It is difficult to agree that that is so and, in any event, the supposition seems scarcely sufficient ground for the Court to modify the first amendment simply to accord with its own confidence. "E Pluribus Unum" should mean something to us all, aspirationally, that we ought not abandon although Congress itself has seen fit to do so. The idea of a civil nation of free people, diverse in their thoughts, equal in their citizenship, and with none to feel alien, outcast, or stranger in relation to civil authority, remains powerful and compelling. The installation of a state theism has not been worthy of the United States. Lynch v. Donnelly was itself not a credit to an able and distinguished Court. Both the case and the tendency it represents are disappointing reminders that religious ethnocentrism, as well as religious insensitivity, are still with us. I do not know whether Mr. Jefferson would have been surprised, but I believe he would have been disappointed.
